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,eomments of Stephen M. Cilurzo
In Response to Notice of Propo~ Rulemaking

Stephen M. alum> respectfully submits the following con:unentS in ri:sponsc to the

,NC?tice Of Proposed Rulemaking issued by the FCC (MM Docket, No.. 97-234) and .'

released on November 26\ 1997.
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:In the Matter of

'hnplcmentauQn of Section)09(j)
ofthe Communications Act
-~ Competitive Biddin~ for; Commercial
B:rOadcast andInsttUcnonal Television
Flied Services Licenses "

'2~tion of the PoliCY,St*ment
.Ql1 ComparatiYe Broadcas(Hearings
. . . .
'Proposals to Reform the Commission's
Comparative Broadcast Hearings
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MM Docket No. 97-234

GC Dccket92~

OEN DOCket No. 90-264

1. Case law danng back to 1947 (more than 50 years ago) relied on the

€oIDIIlission's inclinauon "to prefer an applicant who intends to manage and operate the

'Proposed station persona.11y. rather than to entrust its operation to employees'~ [Homer

Rodeheaver, 12 F.e.C. 301,307 (1947).

2. The integration preference (the main focus of the Bechtel case) dates back to a

,pOlicy statement issued in 1965 [see Policy Statement on Comparative Broadcast Hearings,

, 1 F.e.C.2d 393, 394 (1965); Anchor Broadcasting Liroited Partnership, 7 F.C.C. Reo.

'4566, 4569 n.6 (1992)]. The statement declared it "iinportant" for' s~on owners to ,:

participate in day-to-day station management. Since 1965 'almost every coniparati"e hearing i
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ltlas relied on that policy Statement, as evidenced by the e~orxnous amount case law based

on that very issue.

3. However, in 13echtel TI, the United Stares Court of Appeals found that the

reliance on an integration preference is arbitrary and capricious, and therefore unlawful

(United States Counof Appeals, No. 92-1378. decided on December 17,1993).

B. Djscu~si.2n

4. Previously, mUtually exclusive applicants for new broadcast stations relied OR

I •

Fast case law and the COmmission t s long standini Integration Policy. in comparative

~carlnis. In fact, even after Congress passed me Balaricerl Budget Act of 1997 and

.~plemented the statutory requirement set forth in section 309(j)(1) _ (exCept for cettahi

<,i.omrnercial broadcast applications filed before July 1, 1997) auctions must be used to

17eSoIve mutually exclusive applications for initial licenses. However, even after the July 1,

. i997 (congress imposed deadline), the FCC continued to open new filing windows and

tieceived'applications on those allocations based on the following FCC issued statement:

t!SelectioD of a "e·l'J.l'!.itteg from Ii grQup of acceptahle BPD] ieam:s will he

bY' the Comparative Hea::ing Process"[emphasis added]. See below,. full text of CF·

39 '*WINDOW NOTICE FOR THE FILING OF PM BROADCAST APPUCATIONS"

Released: OcIDber 6 1991 the Commission continued to use the following 1ang~ge:

P.UBt.IC NonCE
~E~ COMMUNICATIONS COMMISSION
i~19 1'1 5TREJ!:T N.W.· ..
~~SHINGTON, D.C. 20554
Na~~ media information 202/418-0500.
dnd.
text~ 202/418-2222

Recorded listing Of releaS.5

: ' WINt>OW NOTICE FOR. 1'HE FILING OF E'M BROADCAST
Ai?~LlcATrONS

Report No. CF-39 Released; 9ctQ~ Q. 1997
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$O~ICE i~ hereby given that applicatlon~ to~ vacant FM Broadca~t
.llotment(~) listed below may be submitted fox'filing duxlng ths
~eriod,be9innin9on ~he date of ~elea~e of this Public Noti¢e and
ending November 7, 1997 inclusive. Selection 1)£ a psmitt.. (rpm
o grOup of acceptable AppliCAnta will he bv tb~ Comporot1xg
HOAring ProsCOO. [emphasis added].(Plea$$ note th~t applic:o.tiQn;:, fHea fo~

these allotments during the window period must 'specify facilitie~

cox.e~?oodin9 to tbe allotted ch~nnel and ~tat~on cla~~.
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5. The fact is the FCC has made some serious -legal elTOrs. Not only in press

~easeslike this, but on infonning the public as well. Other than the original fieeze order,

and GC I.:>ocket No. 92~52. Reexamination of the Policy Statement on Comparative

¥paI'ings, issued'JWlC 20. 1994. the past FCC (under fortner Chairman Hundt) had been

~asic~y silent for neatly 4 years on this issue. Applications have continued to be ftled tor I'

bewstations based on the FCC's own Filing Window Public Notice releases (even as

recent' as October 6. 1997). The FCC's own 301 form had not been revised, and continues ':

to' have questions on the application regarding integration (and other criteria) . No where to ,:

be fO\md are supplemental instructions or any FCC issued policy statements on the subject,

warning applicants of anything. or disclaiming any risk in mingo To the contrary; the FCC

~as continued to issued W's own official Public Notice·s. announcing the opening of Filing
i '

Windows and inviting applicants to apply while proclaiming t:haI "acceptabl~

armHoaota :dill be by the Comparath:e Hearing 1?rocess". Ftmhermore. until
I

Jinid-1997 the subject of comparative hearings was rarely ever the focus of coverage in
: . .

~roadcast trade publications, or in any FCC issued statements. In fact, GCDocket No. 92

$2 was lumped into this Notice of Proposed Rulemaking. because the p~ Hund~
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Commission never ever funher dealt with the comments they invited and received back: in
; . .

~994.

c. EatQppel

. I . 6. Applicants have always·placed significant reliance on the FCC's. own statements

.·¢ontained in press releases. Applicants make decisions, me applications, spend money for

·lep!1U1d engineering preparations etc•..all in response to FCC's press releases. When an
! .

~li(;ant chooses to file on a specific community in a "window" opening announced by

·the FCC. that applicant places ttuS[ and confidence in CoIDnrlssion issUed: statements. that
· I .

;

ilf not true. might effect decisions made in regards to filing on a particular community.
!

7. In· this regard, in a court of law, the CommiSsion's actions (or lack thereot) ., .

· would·be considered a question of Hestoppel", Myself and other applicants were estopped·.: ~

tp;be denied that that was the policy, because we relied on it (now) to oW," detriment; ie. we ::

·~pCntmoney and time relying on the official statements of the FCC.

D. Subset Appli,c3!m
· ,

8. In MlVl Docket No. 97-234, the Commission nas identified a small.subset of .:

~licants for new stations that have progressed to either 8n:Inirlal Decision. by an AIJ. the i

. . .

(ortner Review Board, or the Commission. In our view. applicants who ha.ve progressed to '

·at leaSt an Initial Decision (or more) have expended considerable resources and

:~easonable time delays•.and in some cases the lost of potential revenues should also be

·d,opsidered as· equitable concerns that should warrant the use of comparative hearings for

·tlUs subset of applicants.
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9. As aprincipal in an application that has progresSed to an Initial Decision by an

1u in July 1993. and was one of the next cases to be~d in~ Revi~w Board (when ,:

~e "Freeze" was implemented in early 1994), and subsequently frozen: for the past 4

~ears...we have expended over $300,000 in legal, engineering. filing fees. hearing fees
I

~d. Other hearing associated costs since the filing window: opened in Dec~mber of 1989•
.!
.¥AnY attempts·to settle with two remaining applicants have :failed. Even· in light of the past

180 day periOd when settlements were encouraged. we tried and tried. but have still not
~ :

tbn 8.ble 10 s~ttle. Every time the Commission or CongIe~. waves the limits on settlement .l
j .,

amounts. it just makes a settlement harder. The amount we have already spent. added to !, ,

+e infla~ settlement amounts appl~cants ask for. equal m6re ~oney than :the value of the ,!
~tation~ We could have gone out eight years ago and bought a station for less than the cos~ ':

~f paying off appealing applicants. '

10. Furthennore.' I have other equitable conc~s that should be CQnsideted ;
I '

¢garding the wrreasonable delay in resolving these matters~ Not only has this delay (nearly ;
: . :

,4 years in our case since the J.D.) caused a subsrantialloss of potential revenue. but it has !
, ' ,
I . 'i

qaused myself. my panner. and my family considerable s~~ and mental anguish over the

qutcome. My family has struggled with the timing of the actual grant, l.e.when would be
;: .,

me oost time to move our children to new schools (in the,community of service). Almost

6very business decision I've made for the past 8 years. 'has always had considerations :\

attached to it. regarding the ultinlate out come of our proceeding. and hciw it effects our
, !

~y and other family businesses.

, ,

I:tules that a1~ow applicants who have progressed to either an Initial Decision. Review
! '
I '

~oa:rd Decision. or Commission decision, to be "grandfather- in" under newly revised and ' i
i' ,;

,adoptedniles (not policy statements as was the past authority the CommiSsion relied on).
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Any further action should be decided by Comparative Hearings (a modified form which is

.discusSed below). Cl~ly <:ommon sense dictates that appli~ on fll~ should be ~ited
( . . .

.by the same type of procedures that were originally in plare throughout to processing cif.' . .

there application, ifprogressed to a decision priQt to the DeCember 17, 1993 issued Bechtel

IT Court remand. This subset of applicants advanced there applications based on reliance of

.the rules ~n place at the time (rules and policies that are also supported by volumes and

~lumes of case law since 1965).

E. New Rules and Proccd"m

12. I submit a logical. common sense approach tow~s adopting new Rules and

Procedures for this subset of applicants. Their applications.should be handled on a ease· by

Pase basis, and remained either back to an AU or the full COmmission for a revised
.'

.decision. In Bechtel n the primary focus was rhe Commissi~n's "integration?> of ownership

rind management preference. Specifically. giving a preference to station owners who will

panicipare in the day to day management of the station. 1n adOpting new rule8 for this

tipon ievised comparative Crireria.

the integration credit would change the outcome of the decision, then it w~uld only be fair

there would be no change in the Out Come of the original Decision. Otherwise. if removal of

. . ,

19 remand the case back. to an ALl, and allow the applicants to file an amendment, based

. 1 13. For ex.ample, if all applicants in a particulat:case all proposed lObe l00~ ;
I

.~tegrated into the ownership and management, the COI?uUssion (or staff) should evaluate \

the effect of removing the integration credit and then re-iSsue a: new revised decision, if i
1
l,
I
I

\
\.
I
~

! .
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•(a) Broadcast Experience (enhanced by not only the:length of the experience, but,

:~e areas of expertise and how they relate to the overall succ~ss of ~ new startup

; broadcast station).

, (b) Past Local Residence (enhanced by past civic involvement in the community)

, (c) Daytime Preference

, (d) Best Practic:a1 Service

f1acters::
" :,
I

i

~umbet ofpoints.

\', ",' IS.R~ Qmpatative Criteria for this special ·su.bset of app~1S should,~
, ,

~ed 9n a point system., Simply remove any criteria found u~awfu1 by: the courts. For
~Ple' applicants shhuld be judged' on the following 'separate and equally weighted

: 17. Past local residency is another factor that can lead to success arid it also 'can not

~ fak,ed. Applicants With a long history in the same community as the proposed station.
I ,

, !
: : 16. When corporate Amerlca has jobs to fill. they'- start' by looki~g for appl.icants

~~ve the most ex.perience. Experience is something thatcan no~ be faked. ~~ can be
f. . '.

1·. , , .
~o d,otibt abont experience as being a primary success factor.
! '

Win 'be better info~d about the corrununity needs and concerns, ~. will, therefore

;
I
I

!'

i
, '

,14. The prior lnt~tion credit was based primarily on each principals proposed
, ' ,

~clp.ation ifl the manag~me;tt (and whether it will be full time'· 40 hIs. perwe~ or pan-

, time -~. 20 hrs. per week). Secondary (and lumped in with Integration),were five other
; : < • •

~iaiive credit enhancements. I propose the simple 'lOgic' of striking the integration
I. :. :

dtedlt,: but keeping qualitative enhancements that wci"e not found unlawful. The

~ancements' should move up to a new and separato categOry, each worth aprcdeteunined
I
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4eVelop progEammin~ thai will be responsive to those needs. In addidonr. applicants with

~ipus: residency tI,at have .a history of civic involvement in; the commUnity will have .
. ' .
greater success with anew startUp station ~ i.e. people with civic involye.inent are often

I;1usiness people and leaders in the community. and the meijdships and assqcladons formed

ih this environment IS fundamental to the success of a new station - such as. securing

¥Verdsing conttaetsearly on., since the prospective advertiser already has a relationship

~th'the civicly involved new station owner.

18. A daytimer preference should be maintained since it has never been the subject

~f leiat Ghallenge.
! .,
,,

19. When all other factors are equal, the best practical covenge clearly is in the
I .

p~blic;'s bes.t interest.

20. In. general, ,Comparative Hearings also allow the AU the in~t to view 1he

~meanor of the applIcant. Clearly applications have been filed iIi the past with people who

~ere fronts rot the real party in interest. Often those :applicants are ~ flushed out in
I .

depositions. but 1believe it is necessary fOT the ALI to view that persons demeanor.

.~'The authority to use auctions is pennissive. not nwldatory..While it is anticipated, .

. that the Commission will use auctions, the FCC.dOes retain the abili~ to settle

outstanding caseS by comparative hearings if it detenni.nes:. that hearfugs would

, better Serve the public interest".

~ .

8

, .

21. Furtherm~. :the use of Comparative Hearings for new broadcast stations' :

shoult1 continue to be:use4 rather than auction~ for all applications on file :prlor to July 1,

1997. :The FCC h~ the discretion to hold comparative hearing as evidenced by the attached

lener from SeI)atOT John McCain (dated OCtober 17, 1997). In part,.Senator Mccain sta~:
t" , : '.
j
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F. Other Auction Conctrns

Will be) auctioned, is this community service aspect of broadcasting. With landmoble.

cellulat, paging and other newly developed subscription based seIVices....the diffcxencc is
1 ', ,

s¥nply,that. They a.resubsCrtption based services. They cali bett~ predict the worth of me

!
I

I
I
I
r
I

22. The responSibility of a broadcaster is greaL eolIllllWlity serviCe is the COl" of I·
I, ' ' ,. . ' I

lacalbro~ting. What sets broadcast stations apart from other services thilt have be.en (or , I
I
I
\
I

i

~
I

23. Therefore, 1contend that applicants who 'Were on file prior to July 1, 1997, but

aPPliCations on those allocations based on the following FCC issued stalmlent:

<.ften don't command'the huge resale values reflected in current station trading.

ce, 1 'i' f f' 1Sa ~ct on of a pepD1ttee ftQIU..a grQUp Q accegtab1e appl cants til 1 be

Process. 'E$pecially since the FCC continued to open new filing windows and received

Who do not fall into the subset of applicants who's cases have ~eady ha4 an Initial (or
I '
I . . ,

ollIer) Decision. should also be decided by a reformed' (revised) Compamtive Hearing

;

(~y those in small markets) take time, dedication and community, involvement to

$ake a startup station p:Iofitable. Therefore, newly started stations (not yet tumina a profit)

Qongi-ess was formed on an ill conceived misconception. New broadcast stations
" ,

CM they begin to bring in revenues that will sustain the operation. The auction mandate by

ebmnitinity needs, and develop programming that attraets listeners or vieweTS. Only then.. :

s~~m be~g auctioned. Broadcasters however must first be resPonsive to the I
I
I

I
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I
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1:Jased on the statements: of the FCC in Window Filing Notices. I might not have filed if I

kbew:the outcome would be determined by auction. Again, in a cOurt of law this would be

~eredeuiment with reliance on this statement. Le. I spent money to file applications

~ tbe 9QIllP;arati~~ Hl:ariDll Procells"[ernphasis added]. Applic~ts have filed to I

I
I

"
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cbnsidered "estoppel" ~ I was estopped to be denied that that was })Olley. :because I relied

qn it to my detriment.
I . .

•24. In order. ro satisfy the couns. past policies that are set aide, should be; ,

tf.wsfotmed into newly adopted roles. Rules that will be the basis and' ,authority under
: . '.

~hich ¢c; Commissio~processes applications. Not under policy issued statements. Since

'-te haVe (lome to learn that FCC issued statements, are not 8lwAyS correCt. '

25. I urge the FCC to act swiftly and fairly in treating cases th~t have almady .
': \ t

~assed' through the sys~m in good faith. and advanced to at least an l'nitia1; Decision under . ~

the policies and rul~ that were in effect at the time. It~ is unfair, unjust, and '1
=. : •
, :

ctnconscionable to cause this subset of applicants any more delay and expense. In that , f
. . . ~

rega:rd, I would urge the Commission to clear up the~ log, starting with the oldest 1
' ,

dases; before opening any 'more filing windows, or proceeding with auctions. !
! . ~ . .

~espeCtfully Submitted.

i

!
I

, I
I

*ephep M. CUurzoI
I
I

i839 AvenidaFlores!

Olivenhain, CA 92024 ;

i
J~lIlUary 24, 1998I
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tinittd ~mtt6 ~mat£'
COMMITTEE ON COMMERCE. SCIENCE, :

AND TRANSJIOHTATION '

WASHINGTON, DC 2Q51H125
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October 17, 1997

, '

Ddi'~. CUUrzo:· ~ ~, ' ' .,:, I" \

:' 1hank~~ for~c1ntacti~me reg8nung TItle .n~iof~~B~~dBudget Act ot
1997. ~d the coropat~lV'eheating process. I appreciate knOWing your vieWs on thi~
fIna~ter. 1 '

! I
, I

Section 3002 dfTitle III authorizes the Federal 'Communications Commissiotl
(Fdc). to select permittees for radio and television licenses by auction. The a\:1thorit~
to ~e auctions: is pemussive, not mandatory. While it is antidpate4that the :1

Commission will use auctions. the FCC does retain th~ ability to set~e outstanding :
casc;s by comparative .hearings if it determines, that hearings would better serve the 1

public interest.' Those panies involved in a comparative hearing have until FebruarY;
199,8 to anucably settle the matter between them. " :

\

.: Spectrum is a valuable public resource, but the public cannot benefit from th~t
resqUIce if it is withheld from use due to the lengthy comparativeh~g process at1
the iFCC. Competitive bidding, with the ability of participants to 'decide the issue i
~ng'themse1ves, represents a fair and equitable solution to these 4elays., !

;' " i 1
: Again, 'I appre(iate 'the opportunity to be of assiStance. Please do not hesitate

to coritact me, in the f~ture 'regarding this or any other:issue of contem.

Mr.; Stephc:n Cilurzo .
18$ Avenida Flores: ' .
Enqnitast CA 92024-,
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JOHN McCAIN" '
.Oiairman
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